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On the Reference Factors of Whether the License of
Standard Essential Patents FRAND

LI Zong-hui
(Nanjing University of Aeronautics and Astronautics)
Abstract: The judgment of whether the license of SEPs FRAND has fundamental significance to the solution of
extremely growing SEP legal disputes worldwide. FRAND is the principle of SEP license which was spontaneously
explored by standardization organizations in practice and recognized by laws of different countries. It aims to
promote standards technological innovation and standards applications, and has the function of preventing “patent
hold up” and “hold out” , which is deeply embedded in the patent law, the contract law and the antitrust law. The
consideration of fair and reasonable principle includes not only the good faith of the behavior in the process of
license negotiation, but also whether the calculation data of license fee is true, whether the calculation method
is scientific, and whether there are license conditions such as tie—in, grant back and restricted operation. The
consideration of non—discrimination principle focuses on whether “licensees in similar situations” receive
similar licensing fees and other licensing conditions, whether suppliers of intermediate products or components
are licensed, and whether non—disclosure agreements improperly limit the information that needs to be disclosed.

Keywords: standard essential patents, license, FRAND, consideration factors
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